
United States Patent and Trademark Office 



UNITED STATES DEPARTMENT OF COMMERCE 

United States Patent and Trademark Office 

Address: COMMISSIONER OF PATENTS AND TRADEMARKS 

Washinjfton, D.C. 20231 

www.uapto.gov 



APPLICATION NO. 


FILING QA'tE 


FIRST NAMED INVENTOR 


ATTORNEY DOCKET NO. 


CONFIRMATION NO. 


09/762,044 




02/01/2001 


Reinhold Stadler 


49248 


7928 


26474 7590 


03/20/2002 









KEIL & WEINKAUF 
1101 CONNECTICUT AVENUE, N.W. 
SUITE 620 

WASHINGTON, DC 20036 



EXAMINER 



LEVY, NEILS 



ART UNIT 



PAPER NUMBER 



1616 

DATE MAILED: 03/20/2002 



Please find below and/or attached an Office communication concerning this application or proceeding. 



PTO-90C (Rev. 07-01) 



UNITED STA 5 DEPARTMENT OF COMMERCE 
Patent and Trademark Office 

Address: COMMISSIONER OF PATENTS AND TRADEMARKS 
Washington, D.C. 20231 



APPLICATION NUMBER 



FIRST NAMED APPLICANT 



ATTORNEY DOCKET NO. 



EXAMINER 



ART UNfT PAPER NUMBER 



DATE MAILED: 
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OFFICE ACTION SUMMARY 



tCTION SUMMAI 



P^ftesponsive to communication(s) filed on . 

□ This action is FINAL. 

□ Since this application is in condition for allowance except for formal matters, prosecution as to the merits is closed in 
accordance with the practice under Ex parte Quayle, 1935 D.C. 1 1 ; 4530.G. 21 3. 

A shortened statutory period for response to this action is set to expire_ 



. m cnth(s), or thirty days, 



whichever is longer, from the mailing date of this communication. Failure to respond within the period for response will cause 
the application to become abandoned. (35 U.S.C. § 133). Extensions of time may be obtained under the provisions of 37 CFR 
1.136(a). 



Disposition of Claims 

B-Claim(s) » 



E^CIaim(s) 

Of the above, claim(s) . 

□ Claim(s) 

□ Claim(s) 

□ Claim(s). 



is/are pending in the application. 

. is/are withdrawn from consideration. 

is/are allowed. 

is/are rejected. 



. is/are objected to. 



. are subject to restriction or election requirement. 



^Claims 

Application Papers 

□ See the attached Notice of Draftsperson's Patent Drawing Review, PTO-948. 

□ The drawing(s) filed on is/are objected to by the Examiner. 

□ The proposed drawing correction, filed on is □ approved □ disapproved. 

□ The specification is objected to by the Examiner. 

□ The oath or declaration is objected to by the Examiner. 
Priority under 35 U.S.C. § 119 

□ Acknowledgement is made of a claim for foreign priority under 35 U.S.C. § 119(a)-(d). 

□ All □ Some* □ None of the CERTIFIED copies of'the priority documents have been 

□ received. 

□ received in Application No. (Series Code/Serial Number) 



□ received in this national stage application from the International Bureau (PCT Rule 17.2(a)), 
•Certified copies not received: _____ 



□ Acknowledgement is made of a claim for domestic priority under 35 U.S.C. § 11 9(e). 
Attachment(s) 

□ Notice of Reference Cited, PTO-892 

{information Disclosure Statement(s), PTO-1449, Paper No(s). *3 

□ Interview Summary, PTO-413 

□ Notice of Draftsperson's Patent Drawing Review. PTO-948 

□ Notice of Informal Patent Application, PTO-152 
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Receipt is acknowledged of IDS and Preamendment (2/1/01 ). Please provide 
English PCT 409 report. 

Claims 1-6, 8-10 are generic to a plurality of disclosed patentably distinct species 
comprising one ultimate species of each of: 

a) an active ingredient (i.e.-claim 7 compound) 

b) a coating polymer (i.e., polyethylene wax dispersion of claim 3), 

c) means of micropore generation: abrasion or directed addition of claim 9, 

d) controlled target of claim 10: fungi, weeds, insects, plants to be growth 
regulated, and if further elected 

e) an additive. 

Applicant is required under 35 U.S.C. 121 to elect a single disclosed species, 
even though this requirement is traversed. 

Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the inventions unpatentable over 
the prior art, the evidence or admission may be used in a rejection under 35 
U.S.C. 1 03(a) of the other invention. 

Since this application is filed under Rule 371 , the legal authority is PCT Rule 
13.2, Annex B, Part 1(f) "Markush Practice"; PCT Rule 13 and 35 U.S.C.§372, rather 
than 35 U.S.C. §121. 
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Should applicant traverse on the ground that the species are not patentably 
distinct, applicant should submit evidence or identify such evidence now of record 
showing the species to be obvious variants or clearly admit on the record that this is the 
case. In either instance, if the examiner finds one of the inventions unpatentable over 
the prior art, the evidence or admission may be used in a rejection under 35 U.S.C. 
1 03(A) of the other invention. 

Election of species is required per MPEP § 803, 809.02(d) (Markush group claim 
practice, separate and burdensome fields of search required). 

Patentably distinct Markush species are independent inventions, In re Webber . 
198 USPQ 328, In re Haas . 198 USPQ 334. Divisional applications may be filed under 
35 U.S.C. 121 , as a result of an Office requirement for an election of a patentably 
distinct species are made herein. In re Joyce . 115 USPQ 412, In re Herrick . 115 USPQ 
412. This satisfies the "patentably distinct" criterion since the Examiner is not of the 
opinion that the various species are obviously unpatentable over one another, and each 
species (as noted above) is capable of independent manufacture, use, and sale, with 
the other components of the claimed formulations. 

Applicant is further required to identify the claims that correspond to the elections 
as well as those that do not even if the requirements are traversed. 

Applicant is advised that the reply to this requirement to be complete must 
include an election of the invention to be examined even though the requirement be 
traversed (37 CFR 1.143). 
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Because the above election requirement is complex, a telephone call to 
applicant's agent to request an oral election was not made. See M.P.E.P. Sec. 812.01. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Neil Levy whose telephone number is 308-2412. The 
examiner can normally be reached on Tuesday- Friday 7:00 am to 5:30 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Jose Dees can be reached on 308-4628. The fax phone numbers for the 
organization where this application or proceeding is assigned are 305-4556 for regular 
communications and 305-3592 for After Final communications. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to the receptionist whose telephone number is 308-1235. 



Levy: mv 




March 15, 2002 




